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Late payment in commercial transactions is considered as one of the main concerns of the Maltese business community. Some companies, across all sectors of the Maltese economy, are facing liquidity problems, which are evidently seen and remarked in their audited accounts. We also see a great deal of bartering going on with building developers exchanging property as payment to sub-contractors. Some other companies complain that as a result of late payment, they are unable to restructure appropriately in order to face the new challenges and opportunities of today’s market demands. However, similar difficulties are also found across the European Union.

A published leaflet of the Directorate-General for Enterprise of the European Commission on late payment revealed that in Europe, one out of four insolvencies is due to late payment, leading to a loss of 450,000 jobs each year! The payment delays in commercial transactions across the EU are quantified at EUR 90 billion a year (around Lm40 billion per year) and they account for EUR 10.8 billion in terms of lost interest. In addition, outstanding debts worth EUR 23.6 billion are lost every year through insolvencies caused by late payment. 

Interestingly, payment delays in the European Union vary considerably between the Members States. The payment deadlines in the Scandinavian countries take an average of approximately 32 calendar days, whereas in Southern Europe 78 days are the average, with Greece’s average payment period reaching 94 days. Besides cultural differences, the main cause of longer payment delays in the South of Europe is attributed to the practice of concluding trade agreements by word of mouth with no formality.

The scenario in Southern Europe is identical to the Maltese commercial practice, where credit terms are often agreed verbally between the parties. Taken a sample of 45 large local companies, representing between them a total annual turnover of more than Lm500 million (33% of the GDP), and coming from various sectors of the Maltese economy, the average payment period results to be 113 calendar days. An even worse situation when compared with the South of  Europe.

To combat late payment in commercial transactions, the EU Directive 2000/35/EC entered into force on the 8th of August 2002. This Directive applies to all commercial transactions including all the transactions carried out between undertakings or between undertakings and the public authorities. Although this Directive does not harmonise the payment period across the Member States, it defines a fixed reference period of 30 days commencing from the date of receipt of the invoice or from the date of receipt of the goods. 

It also imposes a penalty interest, which starts automatically in the event of payment delay at an interest rate of 7% above the set European Central Bank rate. For Members outside the Euro zone, a rate equivalent to that of the ECB is fixed by their own Central Banks. 

This penalty interest rate should help to discourage enterprises from paying each other late, since it would be more expensive to delay payment than use one’s own banking facilities.

In accordance to this Directive, Members States must also ensure that an enforceable title (court order or judgement) for unchallenged claims would be obtained within ninety days from when the legal proceedings are instituted in court. This would help to speed up the payment recovery. 

The same Directive allows the seller to retain title of goods until payment is completed, however this should be explicitly agreed between parties before delivery.

The UK was one of the first Member States that implemented late payment legislation – The Late Payment of Commercial Debts (Interest) Act 1998. By virtue of this legislation, small enterprises, owed money by larger firms or the public sector, had a statutory right to interest for late payment. As a Member State, on the 7 August 2002, in order to fulfil the requirements of the European Directive. All businesses, irrespective of size and commercial sector can now: 

· claim statutory interest for the late payment of commercial debts, 

· have the right to claim reasonable debt recovery costs, 

· and the right to challenge contractual terms that do not provide a substantial remedy against late payment.

In Malta, we have enacted similar legislation, but drastically modified! The Business Promotion Act of the Laws of Malta (Chapter 325, Part VII ) deals with the Provisions Regarding Late Payment In Commercial Transactions. However, according to my interpretation, it only applies to micro-enterprises which are not even defined in this law. This matter has been brought to the attention of both political spheres on this Island and it is hoped that the positive aspect of this legislation does not get caught in our reticent mentality of implementing changes to legislation.

Section 45 (1) of the Business Promotion Act lays down that:

“Subject to the provisions of this Act, late payment in a commercial transaction shall carry legal interest with effect from the relevant date, if such payment is due to an undertaking which is a micro-enterprise, as defined in this Act, and is due by – 

(a) An undertaking which is a medium-sized or large enterprise; or

(b) A public authority, including any Government department, Government-owned or controlled entity set up by or under any law or a local council.

Provided that the Minister may by regulations extend the provisions of this sub-article to late payments due to or by any other undertaking.”

Although everyone appreciates that due to limited resources, a small enterprise suffers more when it is owed money especially if its debtors are larger companies or the government itself, it should also be recognised that payment delays in commercial transactions cause cash flow problems leading to profit losses, irrespective of the size of the creditor. Additionally, late payments set off a domino effect of businesses paying each other late, or even not paying at all. This is one of the major factors which is presently contributing to liquidity problems in our commercial market. 

Whether Malta joins the European Union or not, the Maltese economy needs healthy commercial environment, and any commercial law which would help our economy improve should be drafted and introduced appropriately and effectively. 

The Late Payment Directive 2000/35/EC of the EU is a case in point. Although the principal of contractual freedom should remain, Part VII of the Business Promotions Act should be amended to cover all commercial transactions, whether in the private or the public sector, and irrespective of the size of the undertakings. For greater effect, Malta should also consider increasing the rate of the penalty interest to seven percentage points above the rate set by The Central Bank of Malta, which is currently set at six percentage points. Thus, harmonising with that of the EU countries and at the same time this would discourage further the commercial payment delays by defaulting debtors.

The best part of The Business Promotion Act is that the Minister can easily make these legislative amendments. Amongst the power given to the Minister under section 56 of this Act, The Minister may prescribe regulations to extend the obligations to other contractual relations and to other categories of debtors and / or creditors; to amend the rate of legal interest; and to exempt any category of persons, contracts or debts from the provisions of this Part of the Act. 

This positive recommended change would make this legislation more effective and more beneficial to the Maltese economy. It would also make more people aware of the importance that credit plays in a modern economy.
